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AN ANALYSIS OF THE EXPLOSIVE SUBSTANCES ACT, 1908 WITH

20 DECIDED CASES

Author - Bhavya 5th year, BA.LLB (honors), from DSNLU

No country is free from a threat of explosion or a threat of use of violent weapons. The

damage may be caused to a person or the property. But a country must have enough laws to

deal with such cases as it is not possible to prevent happening of such instances. To deal with

such cases of causing explosions using explosive substances, the Explosive Substances Act,

1908 was enacted. This paper will discuss the provisions of the Act, its history, amendments

made to it and drawbacks of the Act along with an analysis of 20 decided cases by High

Courts and the Supreme Court.

Introduction

The Explosive Substances Act, 1908 is a pre-independent law that is still in force. The Act

has been made to punish the culprits who either make or use such explosives to cause any

destruction or to pose a threat to life and property. The origin of the 1908 Act dates back to

the days of the Bengal Partition time when the country was most prone to attacks using

explosives. To quote the words of Shri Adhir Rajan Chaudary from the Lok Sabha debates

during the discussion for the 2001 Amendment to this Act, “The origin of this Bill 1908 lies

in Bengal which had erupted into a serious and severe political violence in the aftermath of

Bengal Partition. This was conspired by the British imperialists to weaken the anti-British

political agitation in Bengal.”1

This old enactment has undergone amendment once in 2001, as the 1908 Act makes no

distinction between offences involving the use of conventional types of explosives as

compared with the improved and sophisticated types of lethal explosives. To this extent, the

1 Consideration Of The Explosive Substances (Amendment) Bill, 2001 on 29 November 2001, Lok Sabha
Debates 1, 3 (2001), https://eparlib.nic.in/handle/123456789/719655?view_type=browse.



amendment was made to make its provisions more stringent in respect of explosions carried

with the use of sophisticated explosives like the RDX and PETN.

History of the Act

The Hon'ble Sir Harvey Adamson had introduced the Bill of Explosive Substances in the year

1908.2 That period posted the Bengal partition time during which the country has witnessed

extreme violence with the use of explosives. To deal with such grave offences there was no

Act at that time. The Explosives Act 1884 only dealt with the punishments for use of

explosives in a reckless manner causing damage to life or property, with the highest

punishment as three thousand rupees fine. The Arms Act 1878 deals with unlicensed

manufacture or possession of arms, for which punishment ranged from 3 years to 7 years.

Another Act was IPC which had some provisions to deal with mischief or hurt caused by

explosives but to bring the accused liable for those offences, there must be an overt act. The

punishment was also varying depending on the extent of damage caused.

In either case, the Acts were not sufficient to deal with other types of cases like using

explosives to cause destruction. Also, the amount of punishment is very less. Thus, due to the

insufficiency of existing Acts, the need has arisen to bring in this new Act. It was passed

subsequently and came into effect in the same year.

Brief analysis of the provisions of the Act

Section 2(a) of the Act defines the term explosive substances3 and Section 2(b) defines the

special category explosive substances.4 However, the definition of the term explosive

2 Abstract of the Proceedings of the Laws and Regulations, Council of Governor General of India, Vol. XLVII,
April 1908 - March 1909,
https://eparlib.nic.in/bitstream/123456789/784616/1/ilcd_8-june-1908.pdf.
3Section 2(a)- the expression explosive substance shall be deemed to include any materials for making any
explosive substance; also any apparatus, machine, implement or material used, or intended to be used, or
adapted for causing, or aiding in causing, any explosion in or with any explosive substance; also any part of any
such apparatus, machine or implement;
4 Section 2(b)- the expression special category explosive substance shall be deemed to include research
development explosive (RDX), penta erythritol tetra nitrate (PETN), high melting explosive (HMX), tri nitro
toluene (TNT), low temperature plastic explosive (LTPE), composition exploding (CE) (2, 4, 6 phenyl methyl
nitramine or tetryl), OCTOL (mixture of high melting explosive and tri nitro toluene), plastic explosive kirkee-1
(PEK-1) and RDX/TNT compounds and other similar type of explosives and a combination thereof and remote
control devices causing explosion and any other substance and a combination thereof which the Central
Government may, by notification in the Official Gazette, specify for the purposes of this Act.



substances is not exhaustive5 and can accommodate any other type of situation that may crop

up in future. While Section 3 prescribes the punishment for causing an explosion to endanger

life or property, Section 4 prescribes punishment for the attempt, for making or keeping the

explosives for the same.

Section 5 specifically provides for the punishment for making or possessing explosive

substances. Section 6 punishes the abettors who aid or help in the commission of the offence

and section 7 requires the consent of the District Magistrate for prosecuting any offence

under this Act. The following is the analysis of 20 decided cases on the provisions of the Act.

The table shows the quantum of punishment for different offences described in the Act.

Section Punishment

(a) For Explosive Substance (b) For Special Category Substance

Section 3- for

Causing

Explosion

Likely to

Endanger Life

or Property

Imprisonment for life, or with rigorous

imprisonment of which shall not be less

than ten years, and shall also be liable to

fine

Death, or rigorous imprisonment for

life, and shall also be liable to fine

Section 4- for

Attempt to

Cause

Explosion, or

for Making or

Keeping

Explosive With

Intent to

Endanger Life

or Property

Imprisonment for life, or with

imprisonment of either description for a

term which may extend to ten years, and

shall also be liable to fine

Rigorous imprisonment for life, or

with rigorous imprisonment for a

term which may extend to ten years,

and shall also be liable to fine.

Section 5- for

Making or

Possessing

Explosives

Imprisonment for a term which may

extend to ten years, and shall also be

liable to fine

Rigorous imprisonment for life, or

with rigorous imprisonment for a

term which may extend to ten years,

and shall also be liable to fine.

5 Gamdoor Singh v. State of Punjab 1981 CrLJ 1912 (Punj).



Under

Suspicious

Circumstances

A Few Judicial Pronouncements

The following are a few recent judicial pronouncements under this Act -

1. BAKKIARAJ AND OTHERS v. STATE6

A case was filed against the accused here for using explosive substances to cause damage to

the electric wires, handbills, cardboard boxes and the electric tower. They were thus charged

under sections 3, 4 and 6 of the Explosive Substances Act and Section 120B and 447 Indian

Penal Code and Section 3 of Tamil Nadu Property Prevention of Damage and Loss Act of

1992.

The trial court has found them guilty of the charges and thus sentenced A-1, A-2, A-3 and A-

4 to imprisonment while acquitting A-5 against whom there was not sufficient evidence to

convict. The contention was whether the case was proved beyond all reasonable doubts by

the prosecution. The Appellate court has gone through all the facts, evidence and witness

testimonies of the case.

The court felt that the trial court had given a detailed judgment on analysing the witnesses,

categorizing the case with evidence for damage to the property, fleeing of the three persons in

the motorbike, fraudulent use of the motorbike, evidence of Forensic Expert, arrest,

confession and recovery of the appellants. On the evidence and materials produced, the trial

Court after the detailed discussion had convicted the appellants. On perusal and analysis of

the evidence and materials, the Court found no reason to interfere with the well-reasoned

judgment of the trial Court and thus, the appeal was dismissed.

2. ERWADI MOHAMAD KASIM v. STATE7

6 LNIND 2020 MAD 1055.
7 LNIND 2019 MAD 5121.



The facts of the case are that the accused was riding as a pillion on the motorcycle when he

was intercepted by the police as part of their general checking. He was found suspiciously.

When he was questioned by the police officer, he suddenly took out a knife and when the

police tried to stop him he took out an explosive and then attempted to hurl on the police. He

created a panic situation among the public and then a case was filed against him for the

offences under Sections 353, 332 read with 511 of IPC and, Sections 307 and 341 of IPC and

Sections 4 and 5 of the Explosive Substances Act 1908.

The Trial Court, after hearing the arguments advanced on either side and also looking into the

materials available on record, found the accused/appellant guilty and awarded punishments,

which was challenged by the accused. The contention of the accused is that the entire case is

fabricated on him and that the prosecution has failed to prove that the substances recovered

from the appellant were explosive substances and he also contended of procedural lapses

during the trial.

The court found that there are several discrepancies regarding the issue of whether the

substances recovered were explosive substances. The court also observed that the prosecution

has not let in any specific evidence regarding the nature of the remnant material found with

the accused. On the whole, the entire evidence produced by the prosecution were

contradictory and so not reliable and hence the accused was acquitted from all the charges.

The court stated that the trial court had erred and was not justified to convict the accused

relying on such contradictory evidence.

The appeal was allowed and the decision of the trial court was set aside.

3. RABIN PRADHAN VERSUS STATE OF SIKKIM8

The accused was charged for the possession of explosive substances and then he was

convicted under section 5b of the Explosive Substances Act. He then filed an appeal

challenging the decision of the lower court. The court of appeal found that there was no

conclusive evidence to show that they were explosive substances and even otherwise, it was

8 LNIND 2016 SIK 26 .



failed to prove that the substances belonged to the accused. Thus, the case was not proved

beyond reasonable doubts and so the order of sentence was set aside.

4. SUNNY AND OTHERS VERSUS STATE OF KERALA9

The case of the prosecution is that while digging good dynamite was used by the accused and

a piece of it escaped and fell into the compound of PW1. When it was taken into their hands

by PW2 it exploded in his hands. A case was then filed and the trial court found them guilty

of offences under Sections 286, 338 read with Section 34 of Indian Penal Code and Section,

Sections 3 of the Explosive Substances Act. This was appealed to by the accused. Concerning

the Explosive Substances Act, the court of appeal found that the sanctioning authority has to

be examined to prove the sanction for prosecution.

The principle behind such a view is that the sanctioning authority alone can give information

regarding the actual material that weighed with the authority which ultimately culminated in

granting sanction. In the case on hand, it is the Investigating Officer who has proved the

sanction granted for prosecution. That obviously cannot stand. Therefore, the court held that

the prosecution for the offence under the Explosive Substances Act, cannot stand.

9 LNIND 2015 KER 25653.



Conclusion

Though the Act has a very less number of provisions, it still is sufficient enough to cover

wide aspects regarding the use of explosive substances. The 2001 Amendment has given

more clarity concerning general and special categories of substances, thereby increasing the

amount of punishment. Before the amendment, the consenting power was vested on the

central government and it is now delegated to the district magistrate. However, still, there are

certain nuances even after the 2001 amendment.

The term “reasonable suspicion” used in Section 5 is too vague and needs certain explanation

as the burden of proof under section lies on the accused to prove that the substance in his

possession was for a lawful object. The Act has no provision for establishing a special court

to deal with the cases. It would be better to have a special court for similar cases as the

offences here are of higher importance, as such, it endangers the safety and security of the

country.

Since there were other irregularities in the judgment of the trial court, it was set aside and the

accused were acquitted.


