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A LOST ACTION AGAINST THE INDIAN GRACE - CASE OF THE

REPUBLIC OF INDIA V INDIAN STEAMSHIP CO. LTD. 1997

Author: Bhavya Sree pasupeleti, 5th year BA.LL.B From DSNLU.

Is it possible to ascribe personality to a ship so as to bring it to a court of law as a defendant?

It was, yes, possible long back before the Judicature Act of 1873 came into picture, being

effective from 1875. There was a time when a ship or a vessel was considered as a “wrong

doer” to bring an action against it. This was based on the Personification Theory, a type of

legal fiction. But it was not possible as per the 1873 Act. But the question is, whether the Act

was able to put a full stop to the accustomed practice of bringing an action against the ship

itself? If such a vessel or ship was considered as a wrong doer, then is it possible to bring a

separate action against the owner of ships, considering both the parties as different. Will that

not amount to abuse of process, at least after the enactment of 1873 Act? What is the position

of those cases where a ship or vessel was treated as a defendant, even after the 1873 Act. The

answers to these questions can be well understood by reading the judgement of Lord Steyn

delivered in the case of Republic of India v Indian Steamship Co. Ltd. 1997, whose

dictum and ratio were seconded by the bench collectively. This paper is primarily a case

comment on this judgement, analysing the issues involved therein as to whether the

judgement was able to address the problem, or were there any drawbacks in the judgement.

INTRODUCTION

As the saying goes, “if the mountain will not come to Mohammed, then Mohammed must go

to the mountain,” the theories of legal fiction created in the legal world operate the same way.

For an instance, the legal fiction of corporate liability. Which means, though you can’t

actually make a company liable for its acts, it is done so by ascribing a personality to it. On

the same lines, the personification theory1 was in vogue, which was later on rejected in a lot

of cases,2 specifically after the passing of the Judicature Act 1873.

1 Refer Harmer v. Bell, 13 Eng. Rep. 890 (P.C. 1851).
2 Referring to the case of The Dictator [1892] P. 304, which was followed in The Gemma [1899] P 285.



Coming to the instant case of Republic of India and Others v. India Steamship Company

Ltd,3 an action was brought against the ship - The Indian Grace, by the Indian Government in

the Admiralty Court in the England. In the House of Lords, the bench comprising of five

Lords, have concurred that having the law being clear, it is not possible to bring an action

against the ship in the position of a defendant. And ruled that the action was brought on a

same cause of action, up on which the court of Cochin had given a judgement, and that the

instant action would result in taking up the case twice on the same cause of action.

This case is not just limited to clarify whether an action can be brought against a ship or not,

but answers many other issues. A detailed analysis of this judgement is given in this paper.

A GLANCE THROUGH THE FACTUAL MATRIX

The facts of the case are as following: A cargo of munitions (ammunition) was loaded in

Sweden in the vessel named the Indian Grace in June 1987. The cargo was supposed to be

delivered to the Indian Government in Cochin. After the vessel started its voyage, a fire broke

out after few days in No. 3 hold of the vessel. The fire was put off by the Captain and the

crew of the vessel with the help of water. Further, they had also jettisoned (dropped) 51

artillery shells and 10 charges from the vessel. To survey, the vessel was halted at Cherbourg

(a port city in France), for repacking and restowing the cargo in the No.3 hold. The vessel

resumed its voyage to Cochin after making the necessary work. It reached the Cochin in the

month of September and the cargo was taken by around September 4th, 1987.

After few months, the Indian Government notified the ship owners two different claims. One

claim for the complete loss of the munitions cargo and the other claim was small, for the

short delivery on the basis of loss of the cargo that was jettisoned due to the fire break out.

After about an year, on September 1st, 1988 the Indian Government had issued a plaint in the

Court of Subordinate Judge in Cochin. The plaint sought for damages for the 51 shells and 10

charges which were not delivered as they were jettisoned during the voyage. After the final

hearing in December 1989, the court gave a judgement in favour of the Indian Government,

granting the claim amount in rupees of £7200. An appeal was filed by the ship owners against

3 Republic of India and Others v. India Steamship Company Ltd, [1997] UKHL 40.



this decision of the lower of the court. The decision of the appeal was still pending by the

time the next course of events happened.

Thereafter, the Indian Government had caused to issue a writ in rem in the Court of

Admiralty in the England on 25th August 1989. The writ was then served on the sister ship of

the Indian Grace, the Indian Endurance at the Tees Dock, Middlesbrough. In the meanwhile,

the parties had accepted for the application of the English Law and then the owners of the

ship had submitted to the Court of Admiralty’s jurisdiction. Further, the Indian Government

(herein after referred to as the Plaintiffs) had caused a threat to arrest the Indian Endurance,

as a security for the claim against its owners. However, it was left to sail when the owners

provided a Letter of Undertaking to pay the claim amount if the case is proved in favour of

plaintiffs. With a subsequent amendment, the total claim of the plaintiffs was with respect to

the damage caused to the cargo in the No.3 hold.

THE POINTS OF CONTENTION

It was the allegation of the plaintiffs that because of the fire, there was radiant heat, being

exposed to which the munitions became unreliable and worthless. They claimed the amount

of loss as £2.6m. At first, the owners of the ship based their argument on the estoppel issue to

defend themselves. It was their argument that the entire claim of the plaintiffs should have

been brought before the court of Cochin, where a case was already decided in favour of the

Indian Government and an appeal preferred by the owners was still pending. However, the

defendants applied to Mr. Justice Sheen to strike out that claim, and the same was allowed to

be amended by the Admiralty judge.

When the judge allowed for the amendment of their defence, the owners relied on section 34

of the Civil Jurisdiction and Judgments Act of 1982.4 As per Section 34 of the said Act, a

party is not allowed to bring any action or initiate any proceedings in the England and Wales,

on a cause of action, with respect to which there has been a judgement passed in their favour,

in the proceedings between the same parties or their privies. The only exception to initiate an

4 Section 34 of the Civil Jurisdiction and Judgements Act of 1982 - Certain judgments a bar to further proceedings on the
same cause of action.



action in such case is when that judgement passed by the oversees court is not enforceable or

can not be recognized in the England and Wales.

Since a case was already filed on the same of cause of action in the Cochin court, that too

between the same parties, application of section 34 would be a bar to the case initiated by the

plaintiffs in the England’s Admiralty court. For this reason, Sheen J., struck out the

proceedings and ruled that Section 34 stood as an absolute bar to initiate proceedings in the

English courts. This was further upheld by the Court of the Appeal.5

The plaintiffs further contended that the owners could not rely on section 34 as they were

debarred by agreement, waiver or estoppel from relying on the same. For this, the Court of

Appeal held that the jurisdiction conferred on the court is defined by section 34, and as such

the parties can not either by agreement or waiver or an estoppel confer the jurisdiction on the

court, which it otherwise does not have. The plaintiffs further preferred an appeal to the

House of Lords,6 arguing that the causes of action in both the courts were different in the

English court and the Cochin court.

Rejecting this argument, the House of Lords held that there’s an identity between the two sets

of proceedings brought in the English court and in the Indian court. Speaking for the

unanimous House, Lord Goff of Chieveley held that the bar under section 34 is only against

the proceedings but does not exclude the jurisdiction. For this, he held that the application of

section 34 could be defeated in principle by an agreement or waiver or an estoppel. Further,

he noticed that the plaintiffs for the first time had argued that the parties were not same in the

judgement of court of Cochin and in the current proceedings before the English court. The

plaintiff argued that the decision of the Cochin court was a judgement in personam while the

proceedings in the Admiralty court was an action in rem.

The matter was then put before Clarke J. who ordered for trial of preliminary issues. He held:

 That the owners were estopped to rely on section 34, and that is because of the estoppel

by convention and estoppel by acquiescence.

5 The Indian Grace [1992] Lloyds Rep. 124.
6 Republic of India and Another v. India Steamship Co. Ltd. [1993] A.C. 410.



 That though it was on the same cause of action, the action brought in English court is an

admiralty action in rem, and moreover that action was brought against the ship, rather

than the owners of the ship.

 That the plaintiffs were not prevented by the rule laid down in Henderson v Henderson,7

to bring proceedings in rem in the Admiralty court.8



In an appeal preferred by the owners to the Court of Appeal, the appeal was allowed with a

complete contrary conclusion to all the three issues.9 Against this, the current appeal was

filed by the plaintiffs.10

VIEWS OF THE BENCH

In the words of Lord Steyn, speaking for the bench comprising of Lord Browne Wilkinson,

Lord Hoffmann, Lord Cooke of Thorndon and Lord Hope of Craighead, the appeal filed by

the plaintiffs was dismissed. According to his Lordship, the three issues before him for

consideration were as following:

i. “Whether the English action in rem is between the same parties, or their privies within

the meaning of section 34 as the action in which the plaintiffs obtained judgment in

Cochin.

ii. If the answer to that question is yes, the question arises whether the owners are estopped

from relying on section 34.

iii. Whether the owners can rely on the principle in Henderson v. Henderson,11 viz abuse of

process, to defeat the action in rem.”12

iv.

To answer the issues raised above, Lord Steyn, firstly considered the nature of an admiralty

action in rem. He observed that Clarke J. had relied on the The Burns13 and The Nordglimt14

7 Henderson v. Henderson (1843) Hare 100, at p. 115.
8 For full judgement of Clarke J., refer to The Indian Grace (No. 2) [1994] 2 Lloyds L.R. 321.
9 The decision of Court of Appeal - The Indian Grace (No.2) [1996] 2 Lloyd's L.R. 12.
10 Supra note 3.
11 Henderson v. Henderson (1843) 3 Hare 100.
12 Supra note 3 at para 7.
13 Refer the judgement of Fletcher Moulton L.J. in The Burns [1907] P. 137.
14 Refer the judgement of Hobhouse J. in The Nordglimt [1988] Q.B. 183.



which said that “an action in rem is an action against the ship itself.” On these lines, Clarke J.

held that section 34 was not applicable since the parties in two cases were different.

4.1. Invoking the Jurisdiction

Coming to the argument of the plaintiffs, they had relied largely on Section 20(2) of the

Supreme Court Act of 1981 :

“(g) any claim for loss of or damage to goods carried in a ship;

(h) any claim arising out of any agreement relating to the carriage of goods in a ship or to

the use or hire of a ship."

In either of the above situations, situations wherein the jurisdiction is conferred on the

Admiralty court is defined by section 21(4) of the 1981 Act. As per section 21(4), an action

in rem can be brought when (a) the claim arose in relation to the ship, and (b) the person who

was the owner or charterer of the ship, when the cause of action arose would be liable in such

an action. The basis of the arguments of the Indian government lied on the above legal

position.

The first issue before the bench was to decide if the court has jurisdiction. Before the

enactment of the Judicature Acts (1873 to 1875), the High Court of Admiralty was

considered as a superior court by the King’s Bench. However, that jurisdiction was limited

and by issue of a writ of prohibition, the jurisdiction could be restrained.15 Further, the courts

had not allowed the High Court of Admiralty to assume personam jurisdiction. By way of

issuing writs of prohibition, a restraint was imposed on the High Court of Admiralty from

expanding its jurisdiction. Yet, the issue of these writs was not allowed in cases of maritime

liens, “thus the maritime liens over the ship were immune from the writ of prohibition.”16

4.2. Personality of a Ship- The Personification Theory

15 Refering to James v. South Western Railway Company (1872) L.R. 7 Ex. 287.
16 Thomas DR, Maritime Liens, LLP, London 1980.



Admittedly, it was the practice that in an action in rem, the action was brought against the

ship, where the ship is considered as the defendant.17 This way, the jurisdiction of the court

of Admiralty was extended over the ship, thus highlighting the personification theory.18

During the first half of the nineteenth century, an admiralty action was only brought in cases

of maritime lien.19 Few other enactments allowed actions in rem in new categories20 and

when the Judicature Acts were enacted, it was clearly known that maritime liens were not

included in the new categories. However, still as a practice, an action in rem was brought in

cases of maritime liens, for which the courts have ascribed the personality to such ship. The

ship was considered as the wrong doer and slowly this theory declined due to several factors.

One factor as said above is that the actions in rem permitted in new categories did not involve

the maritime liens. Later on, by 1883, a new procedural development has come wherein

people started to name the owners of the ship or vessel as the defendants. In The Dictator,21 it

was decided that “once the owners enter an appearance there are two parallel actions: an

action in personam and an action in rem. From that moment the owners are defendants in the

action in personam.”22 In The Arantzazu Mendi,23 Lord Atkin observed a writ to be irregular

which sought to put a chattel as a defendant and further, to order the chattel for appearance in

the court. Thus, it was no more acceptable to plead that a ship is the defendant in an action in

rem and that an action brought against the owners of the ship is an action in personam. This is

exactly the plea of the Indian Government when they claimed that the parties in the two sets

of cases are not same but different.

Further, the common law judges were looking at a ship as an inanimate thing, having no

legal personality. In the later set of judgements, the reasoning given in The Dictator was

followed.24 Even after the legal position being clear, a minority opinion was given in The

Burns,25 where it was said that “the action in rem is an action against the ship and by

acknowledging only that the action indirectly affects them (the owners).” Still the reasoning

in The Dictator prevailed. In the later judgement of The Cristina,26 the personification theory

17 Id.
18 Supra note 1.
19 Referring to The Bold Buccleugh7 Moore 267 (P.C., 1851).
20 See Henrich Björn (1886) 11 App. Cas. 270.
21 The Dictator [1892] P. 304.
22 Id.
23 The Arantzazu Mendi [1939] A.C. 256. at 262-263.
24 The Gemma [1899] P 285.
25 Supra note 13 at 149.
26 The Cristina [1938] A.C. 485.



was rejected completely and the realist view was adopted as per which the owners are

considered as the defendants in an action in rem.

4.3. Owner of the ship - Defendant

It is now clear that a ship is no more the wrong doer or it can not be brought to the court as a

defendant. Instead, the owner of the ship is construed as the defendant for the purpose of an

action in rem. The owner is thus, the “true defendant”27 and to be more clear “By the law of

England, once a defendant in an Admiralty action in rem has entered an appearance in such

action, he has submitted himself personally to the jurisdiction of the English Admiralty Court,

and the result of that is that, from then on, the action continues against him not only as an

action in rem but also as an action in personam.”28

Lord Steyn agrees with the observation of Sir Denys Buckley that “…..the instant action is,

in my judgment, as much a suit against Deich as would be an action in personam.”29 In the

case referred here, it was held that in the proceedings in rem the owner of the vessel is sued

when considering Article 2 of Schedule 1 of the Civil Jurisdiction and Judgements Act

1982.30 When the European Court of Justice was with the case of The Maciej Rataj,31 it had

to consider applicability of Article 21 of the Brussels Convention to the actions in rem and

actions in personam. It says that when the proceedings involve same cause of action(s)

between same parties, where the suit is brought in the courts of different contracting countries,

then the court which did not seize the case first, shall on its own motion, decline itself the

jurisdiction over such matter.32

4.4. Drawing difference between Article 21 and Section 34

Another issue that had come up was whether both these provision operate on a same line or

differently. The plaintiffs argued that Section 34 of the 1982 Act was domestic law and is

made to deal with problems of domestic nature. While his Lordship agreed that argument to

be true, he also highlighted that there is similarity in the language employed in both of these

provisions. In his words, the purpose of Section 34 was to deal with an anomaly that in case

27 Refer to The August 8 [1982] 2 A.C. 450.
28 Supra note 27 at p. 456A-B.
29 The Deichland [1990] 1 Q.B. 361.
30 Id.
31 Maciej Rataj [1995] 1 Lloyd's Rep 302 para 47 & 48.
32 Article 21 of the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters
1968.

http://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/EUECJ/1994/C40692.html


of a foreign judgement, the doctrine of merger does not apply.33 The reason behind enacting

Section 34 was to make sure that the same issue(s) are not litigated again between the same

parties as it would be unjust.34

This being the situation, in view of Lord Steyne, it would be incorrect to allow an action in

rem when, on the same cause of action, there was a foreign judgement obtained. In his

opinion, Section 34 operates to apply a bar in an action in rem, which is against to the

arguments put forward by the plaintiffs. When the matter was before the Admiralty court,

Clarke J. relied on the decision given in The Nordglimt,35 by Hobhouse J., where he held that

“at the date of its commencement an action in rem was not between the same parties as an

action in personam.”36 Further he relied on the observations in the The Burns, given by

Fletcher Moulton L. J., which were not in consonance with the existing law as discussed

earlier.37 Thus, Lord Steyn declared that those views expressed in the above two cases that

“an action in rem is an action against the ship” was no longer to be supported, when viewed

from the legal development that has happened on that point.

The plaintiffs argued that if Section 34 is held to bar the current proceedings, then it would

result in causing an anomaly. Lord Steyn answered this argument by referring to the

observations of Lord Staughton’s decision given in the Court of Appeal, that if a plaintiff is

not satisfied with the judgement given in an action in rem, he would continue with an action

in personam and vice-versa. These situations have come up in few cases as was observed by

his Lordship.38

Continuing further he questioned if the parliament intended to “abolish the well-established

rule that a judgment in personam is no bar to an action in rem and vice versa? If so, it is

hard to see the rhyme or reason of it.” Thus, the purpose or rationale behind Section 34 is to

avoid unjust litigation again on the same cause of action, between the same parties or their

privies.

33 As per Lord Goff of Chieveley in the Republic of India v. Indian Steamship Co. supra, at 423E.
34 Id. at 422H.
35 Supra note 14.
36 Id.
37 Supra note 13.
38 Refer to The John & Mary, (1859) Swab. 471, Nelson v. Couch, (1863) 15 C.B.N.S. 100, The Cella, (1888) 13 P.D.
82, The Joannis Vatis (No. 2), [1922] P. 213, The Rena K, [1978] 1 Lloyd's Rep. 545; [1979] Q.B. 377.



4.5. Meaning of “brought” under Section 34

It is the argument of the plaintiffs that the action in rem filed in the Admiralty court was

nothing but continuing the proceedings, and is not same as the meaning of “brought” under

section 34, implying that the action in rem is not brought after the passing of the judgement in

the court of Cochin. To highlight, Clarke J. also observed that, since the judgement was not

obtained in the action in personam brought in Cochin, in either of the situation, section 34

will not apply. To answer this point, Lord Steyn referred to the interpretation of the word

“brought” in the case of Milor S.R.L. and Others v. British Airways,39 where the Court of

Appeal held while interpreting Article 28 of the Warsaw Convention that “the word brought

as embracing the initiation and pursuit of the proceedings.”40 In light of this interpretation,

Lord Steyn rejected the argument of the plaintiffs that the action in rem was merely a

continuance of the proceedings but not commencement of new set of proceedings.

Thus, it was held that for the purpose of action in rem under section 34, the action is against

the owners of the ship and from the moment the jurisdiction of the Admiralty court is invoked,

by issuing a writ, the owners of the ship become the parties in the proceedings in rem.

4.6. Estoppel by Convention and Estoppel by Acquiescence

a) Estoppel by Convention

An estoppel by convention “arises if parties agreed to be bound by an assumed state of

facts.”41 It was observed by Lord Blackburn that “when the parties have agreed to act on an

assumed state of facts, their rights between are justify made to depend upon the conventional

state of facts, and not upon the truth.”42 The intent of estoppel application is to prevent a

party from retracting the position of facts or law which was assumed at an earlier point of

time, because it would be unjust to do so. Though a concluded agreement is not necessarily

needed, if an assumption was communicated between the parties, that itself is enough for the

estoppel to operate.

39 Milor S.R.L. and Others v. British Airways PLC [1996] Q.B. 702.
40 Id.
41 Refer Horton v The Westminster Improvement Commissioners (1888) 7 Ex 780.
42 Blackburn, Treatise on the effect of the Contract of Sale, 2nd Ed, 139, (1887).



Coming to the facts of the present case, in the observation of Clarke J., there were two notices

issued by the plaintiffs to the owners of the ship. When one action, the shortage claim, was

brought in the Court of Cochin, it would imply that larger claim could be brought up in other

set of proceedings, elsewhere. Though the argument seems plausible, in view of Lord Steyn,

it is not backed with sufficient evidence to show that through the conduct of the owners they

have knowledge or aware that the larger would be initiated in different proceedings.

The plaintiffs relied on two aspects to prove the application of estoppel. Firstly, they relied

on the telephonic conversation between the representatives of two parties. However, it was

not sufficient enough as per Lord Steyn to prove their claim. He stated that “This evidence

(referring to the telephonic conversations) shows merely that the plaintiffs' solicitors

informed the owners that there would be English proceedings. It falls markedly short of

establishing a common assumption, manifested by the exchanges between the parties, that no

plea arising from the fact of a judgment would be taken in the English proceedings.”

Further, the plaintiffs argued that they had informed the owners that the plaint filed in

Cochin was only restricted to the shorter claim for the small quantity of cargo. Also, that the

judge, in the Cochin court, had highlighted in his judgement that the claim before him was

only with reference to the short claim regarding the short delivery. This was also not

sufficient evidence in view of Lord Steyn, as it did not “ show that the defendants evinced an

attitude that they were content that judgment should be given in Cochin, and that whatever

the outcome of the proceedings in Cochin they would not raise a plea or defence elsewhere

on the basis of the fact of a judgment in Cochin.” Thus, it was concluded on this point that

there was no sufficient evidence for an estoppel by convention to operate on the instant facts

of the case.

b) Estoppel by Acquiescence

The estoppel by acquiescence can be understood from the words of Lord Wilberforce,

“. . . .whether, having regard to the situation in which the relevant transaction occurred, as

known to both parties, a reasonable man, in the position of the 'acquirer' of the property,

would expect the 'owner' acting honestly and responsibly, if he claimed any title to the



property, to take steps to make that claim known . . . .”43 Which means that if the party

through their action or inaction, knowingly has conveyed to other party a meaning, which the

other party believed so. In such case, the party who had conveyed such meaning can not be

allowed at a later point to counter or deny what was assumed by his action or inaction.

In light of the facts of the case, it was accepted by both the parties that they had not given

much of thought to the next course of action until the Cochin court gave judgement. Neither

of the parties decided or thought about the implications of the Cochin judgement, whether to

proceed any further or not. Further, as required for the application of estoppel of

acquiescence, there was no action or behaviour on part of the defendants which let the

plaintiffs believe that “ the plaintiffs could safely take a judgment in Cochin without any risk

of a plea or defence in any further proceedings.” Therefore, both types of estoppel can not

applied in this case in light of the facts and due to insufficient evidences.

Regarding the final issue, Lord Steyn felt that it was not necessary to see if the principle in

Henderson v Henderson was applicable or not.

THE DECISION- APPEAL ALLOWED OR DISMISSED?

Answering the first issue in assertion, the House of Lords held that Section 34 of the 1982

Act was applicable as the action in rem was on the same cause of action as that of the action

brought in personam in the court of Cochin. Thus, implying that the bar under section 34 is

valid. The second issue was answered in negative, primarily because of lack of evidence to

establish that estoppel can be applied. No opinion was expressed on application of principle

in Henderson v Henderson, thus answering nothing to the third issue.

VIEWS OF THE AUTHOR- AN ANALYSIS

In my view, the decision was well-reasoned clarifying law with respect to the confusion

created by the personification theory, to make a ship liable or to bring an action against a ship

43 Moorgate Mercantile Co. Ltd. v. Twitchings [1977] A.C. 890.



as a defendant. As was discussed in the earlier chapters, though there is a settled law and

established court rulings, still there were cases where the ship was construed as a defendant.

Because of this, the parties in an action in rem and in an action in personam will become

different, leaving scope for a party to litigate the matter again, even if the party has obtained a

favourable judgement in the earlier action.

Allowing such practice is not only unjust for the owner of the ship or vessel, but also causes

abuse of power, wasting the precious time of the courts. It is for this broad view that, section

34 was enacted in the 1982 Act. Putting this rationale aside, litigants have tried to get undue

advantage and sadly, few courts have even allowed the same, without any regard to the law

and the precedents that were laid down.

With respect to the second issue, the judgement does not explain clearly or in detail what is

estoppel by convention and by acquiescence, but has addressed the issue in brief way. While

I agree that the plaintiffs should have presented more evidences to prove the applicability of

the principle of estoppel, I feel that, the fact that the ship owners were notified with two

separate claims, and only one claim being taken up in the court of Cochin was enough to

show that the owners had knowledge that there were two issues, and that the unaddressed

issue would be put up in another proceedings.

If we consider that the two issues were decided correctly, then in my view, it was proper for

the defendant to rely on the principle laid down in the case of Henderson v Henderson, i.e,

abuse of process. Since the House of Lord has held that the action in rem brought in the

Admiralty Court was barred by the application of Section 34, and also, since there was a law

in existence along with the previous decisions in that regard, why can’t the Henderson

principle be applied for the abuse of process. Or the least, the court should have explained

why or why not they did not delve in to this issue.

Another short coming in this judgement is that, when the plaintiffs have raised an argument

that by applying the bar under section 34 of the Civil Jurisdiction and Judgments Act of 1982,

the court would be causing an anomaly, the defendants have come up with a counter

argument. The ship owners argued that for the purpose of application of section 21(4) of the



the Supreme Court Act of 1981 as in the present case, proof of owners’ personal liability is

essential. They argued that when the owners personal liability in an action in personam is not

proved in an action in rem, then the anomaly would disappear. Lord Steyn expressed his view

that if this argument was true, then it itself would provide a reason, independently, as to why

the plaintiffs will not be able to succeed in the action in rem, which is pending in the

Admiralty court.

In my view, this point should also have been discussed more. But since this was not remitted

to Clarke J., it was not decided. Even the Court of Appeal has not taken up the point. And for

this reason, Lord Styen has not expressed any view on it. The reason why he has not

expressed any view on that point also gives a reason for him to discuss and decide up on that

point. Instead, it was left untouched.

CONCLUSION

It is true that the decision has been blow out of nowhere to the Indian Government as they

could not proceed on their larger claim, but the case did try to solve the problem of bringing

two actions on the same cause of action afresh involving the same parties. As highlighted

above, there are few issues which should have been discussed at length. Otherwise, in my

view though the case is a small one, still it had dealt with many complex legal issues at one

place.


