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ABSTRACT

Surrogacy has been a debatable topic in the social, ethical, and legal aspects for many years.

Surrogacy arrangements have become a popular alternative for a childless couple to enjoy

their parenthood. India was a top destination for fertility tourism and surrogacy arrangements

before it was made illegal. India had legalized surrogacy in the year 2002. But in the year

2016, Commercial surrogacy was banned in India after a bill passed in Lok Sabha by the

Minister of health and family welfare, J. P. Nadda. At present, India recognizes only

Altruistic surrogacy. The legalization of surrogacy varies from one country to the other. The

countries like Germany, Sweden, Norway, and Italy do not recognize any surrogacy

arrangements. Even in Europe, surrogacy is prohibited to prevent the health of women and

the future of newborn babies. When we see this issue from the top, we may not find any

challenges or problems. But if we look deep into the topic, we will have a lot of delicate

issues which need to be addressed through framed laws and regulations. The main reasons

attributed to the creation of the surrogacy market in India were poverty, relatively low

medical costs and skilled medical professionals, laxity in-laws, and a favorable legal

environment. This method came into existence because of new reproductive technologies, the

development of science, and skilled medical persons. Anand, a city in Gujarat is a hub of

surrogacy arrangements because of the availability of surrogates and its countless IVF

clinics1. This paper tries to discuss the consequences of surrogacy on surrogate mothers. This

paper attempts to assess the various provisions of the laws about surrogacy. It also includes

some advantages and disadvantages of surrogacy arrangements. Therefore, this paper tries to

discuss the socio-legal implications of surrogacy.

1 IVF stands for In vitro fertilization. It is a medical procedure whereby an egg is fertilized by sperm in a test
tube or elsewhere outside the body.



RESEARCHMETHOD:

This study has applied the socio-legal method. The present study is doctrinal and

analytical. The data is based on secondary sources. The information is collected through

various e-data sources like journals and articles. The data is also collected from the NHRC

report. The data collected through all these sources are systematically collected and analyzed

for the research study.

SCOPE OF THE STUDY:

This study would give a better understanding of the status of surrogacy in India. This paper

attempts to discuss the legal, social, and ethical aspects of surrogacy. The consequences of

surrogacy on surrogate mothers are explained in a detailed manner. One important landmark

judgment related to surrogacy is discussed. This study also discusses the provisions and laws

relating to surrogacy.



INTRODUCTION

The word ‘Surrogate’ has its origin in the Latin word ‘Surrogates’, a past participle of

“surrogate”, which means substitution or replacement, i.e., a person appointed to act in the

place of another2. Thus, when we apply this term to a woman, we call ‘surrogate mother’ or

‘surrogate’. A surrogate mother is a woman who bears a child on behalf of a natural mother.

Surrogacy means “the process of carrying and delivering a child for another person”3.

Surrogacy is an arrangement that involves two parties i.e., the commissioning of a couple and

a woman who gives consent to carry a child of the natural parents. It is also known as

‘contract pregnancy’. Generally, people adopt this method when pregnancy is impossible or

when pregnancy leads to danger for the health of a mother or a child.

According to ICMR guidelines, 2005, ‘surrogacy is an arrangement in which a woman agrees

to carry a pregnancy that is genetically unrelated to her and her husband, to carry it to term

and handover the child to genetic parents for whom she is acting as a surrogate. These days,

the number of infertile couples has been increasing due to many problems such as poor health

care, untreated diseases, malnutrition, more use of intrauterine devices, frequently seen pelvic

inflammatory diseases, postponing child’s bearing for career, and prospects leading to less

fertility because of age-related biological factors. The first scientifically documented test tube

baby was born in 1986. Surrogacy has become an alternative to those who cannot deliver a

baby. There are many types of Surrogacy which include the basis of the selection of surrogate

mothers (altruistic surrogacy and commercial surrogacy), based on embryos (Traditional and

Gestational). In our country, commercial surrogacy is illegal and altruistic surrogacy is

followed by certain conditions. Some will be in favor of the surrogacy method and some

oppose it. Before the satisfaction of infertile couples was prevailed by adoption but now

people are giving importance to surrogacy due to technological development.

INDICATIONS FOR USE OF GESTATIONAL CAREER:

 A woman who has normal functioning ovaries but lacks a uterus.

 Repetitive pregnancy losses.

 Untreatable Asherman syndrome.

2 Garner Bryan A., Black’s law Dictionary, 9th ed. 2009.
3 According to the Black law’s dictionary.



 Medical contraindications to pregnancy.

First Gestational Surrogacy in India:

In India, the first gestational surrogacy took place in 1994 in Chennai i.e. first surrogate baby

was delivered on June 23, 1994. In 1997, the first commercial surrogacy was reported in

India. A woman from Chandigarh agreed to carry a child of Rs. 50,000 to obtain medical

treatment for her paralyzed husband. India’s surrogacy boom began in 2004. As a medical

process, it has matured over the year then it has become a booming center of a fertility market.

TYPES OF SURROGACY

Generally, different forms of surrogacy depend upon the basis of the selection of surrogate

mothers and also based on embryos.

1) Based on the selection of surrogate mothers:

a. Commercial Surrogacy:

A surrogate agrees to carry the child in return for some payment other than the

medical expenses incurred during pregnancy and childbirth. This payment is

understood as monetary compensation for the time and effort put in by the

surrogate. This case happens when the surrogate mother is not a relative or

known person to the commissioning couple.

b. Altruistic Surrogacy:

Surrogate does not receive compensation for her services but she gets medical

expenses from the commissioning couple. This case usually happens when the

surrogate mother is a relative to the couple. The nature of this agreement is

purely based on altruism.

2) Based on Embryos:

a. Traditional Surrogacy:

It is also known as natural or partial surrogacy. It is done through artificial

insemination4. In this method, the surrogate mother carries the child for the

4 In artificial insemination, a doctor inserts sperm directly into a woman's cervix, fallopian tubes, or uterus. The
most common method is called "intrauterine insemination (IUI).



full term and delivers the baby for the infertile couple. But she delivers using

her egg and another man’s sperm. Then the surrogate will become the

biological mother of the child.

b. Gestational Surrogacy:

This is done through in-vitro fertilization where the eggs of the mother are

fertilized with father’s/donors sperm and then the embryo is implanted into the

uterus of the surrogate. In this case, the surrogate mother is not genetically

related to the child.

SOCIAL AND ETHICAL ISSUES

Human beings form an integral part of society. Every individual has certain obligations to

perform. In this way, married couples also will have a desire to enjoy their parenthood. But in

some cases, the desires of couples will not become fruitful due to the problem of infertility.

Then, the couples will approach the surrogacy method. But the surrogates will be affected in

this process.

Ethically, it also generates family pressure on the surrogates as they offer their wombs to get

compensation in commercial surrogacy. So, society will not be ready to accept these practices

and also criticizes surrogates. Intended parents also face criticism as they are ready to accept

the baby who takes birth through another woman’s womb. Families of intended parents also

will not be happy to give this responsibility to the surrogate who does not belong to their

community, caste, or religion. The majority of the surrogates become extremely vulnerable

due to poverty, lack of education, and proper guidance. So, commissioning parents and

agents will take advantage of surrogates for their benefit. This leads to the economic

exploitation of surrogates. These women would face the dilemma situation that whether being

a surrogate is socially acceptable or not. So, surrogates never reveal their jobs to anyone. Due

to this, they will become secret mothers. If the surrogacy arrangements become successful,

everything would be fine otherwise if a baby is born with deformities, the commissioning

parents would refuse to accept that child. So, the precautions and standard care should be

taken by the surrogates as prescribed by the doctor. If a surrogate fails to follow, then it will



cause harm to the fetus which ruins the desire of the intended parents. This involves the

issues of rights of child and surrogate mother. So, this topic is a very delicate issue.

CONSEQUENCES OF SURROGACY

These consequences are divided into physical, social, and mental categories which affect

surrogates.

PHYSICAL HEALTH:

This can be again divided into 2 aspects which are:

Body full of medicines:

Generally, natural pregnancy involves taking a lot of medicines for the mother and child’s

health. So, when it comes to the case of surrogacy arrangements, the surrogate needs to take

more medicines and injections. Medical risks will be involved in surrogacy arrangements.

Medical risks can include heartburn, vomiting, weight gain, gestational diabetes, swelling,

back pain, etc. these include side effects like headache, mood swings, hypertension, and

many more. Surrogates need to intake more drugs and steroids to deliver the babies safely.

These steroids are given daily by doctors to surrogates. This involves a lot of pain and bruises

at the injection site. Surrogates should undergo blood tests and scanning as prescribed by the

doctor. Surrogates will be almost restricted to bed which can make them feel uncomfortable.

There is a possibility that surrogates can become weaker. They should be very careful

throughout the process and follow all the necessary advice which are given by the doctor and

the agents who would be appointed by the intended parents.

Compulsory Caesarean:

Mostly in urban areas, cesarean deliveries are increasing massively every day. These

days, most of the delivery occurs through the cesarean method due to many factors like risks

for the child and baby. In this way, surrogacy arrangements give preference to cesarean

deliveries or c-sections. Even if the surrogate can give birth to a baby through normal

delivery, commissioning parents would prefer c-section deliveries. There are several reasons

for this decision. No one can expect the time of the happening of normal delivery. But if a c-

section delivery would be chosen, then fixing the time will be in the hands of commissioning



parents as they want to be present at the time of delivery. Intended parents will be able to fix

the auspicious date for the birth of their child. This method of delivery may happen with or

without the consent of the surrogate. Also, there is a conception that pre-decided cesarean

would involve no risks for the delivery of the baby. But these cesarean deliveries put the

surrogate at risk of infections as well as the risk of having future deliveries through cesarean.

So, surrogates become very weak in this process.

Mental Health:

Along with the medical risks, emotions also play an important role in the process of

surrogacy arrangements. In the whole process, surrogates will be affected. This will have a

long-lasting impact on the surrogates. They may face depression, headaches, mood swings.

So, to overcome all these issues, proper counseling should be given to the surrogates before

starting the process of surrogacy arrangements. The counseling can be given by the

psychologists to prepare surrogates mentally. Surrogacy is very different from normal

pregnancy because, in the traditional pregnancy, the baby will be with the mother, who is a

surrogate, will not take the baby, and should hand over the child to the commissioning

parents as per the agreement. This part includes emotional distress and dilemma for the

surrogates. Surrogate mothers’ emotions will be at play when they lose a baby who has a

deep connection with them for the full term i.e. 9 months. So, the surrogates should prepare

mentally from the starting to avoid depression, emotional challenges at the last stage.

Social Health:

In the whole process of surrogacy, surrogates will not find an important position. In this,

surrogates will be considered speechless individuals. The intended couple, doctors, and

agents would give more importance to the women’s womb, and that too for the fetus or baby

in the womb. Surrogates will not be given the right to control their own body after she gives

consent to the surrogacy arrangements. This causes a threat to women’s identities. Everyone

shows concern about the womb or fetus rather than the surrogate. After the consent of the

surrogate on surrogacy arrangements, everything will be in the hands of commissioning

parents or doctors. The fetus will be given supremacy and the child’s health is considered as

significant above everything. Once a surrogate delivers a baby, she will not be remembered

even by the commissioning couple. The views of society on this issue will be the same

despite her distress and emotions. Everyone treats a surrogate considering her capacity to

gestate but none will care about her individuality.



LEGAL PROVISIONS RELATING TO SURROGACY

Commercial Surrogacy was allowed in India in 2002. In the year 2005, the Indian Council for

Medical Research (ICMR) formulated some guidelines relating to surrogacy but these

guidelines did not affect the status of surrogacy at that time and continued to remain an

unchartered territory in the Indian legal scenario. So, before 2008, surrogacy (especially

commercial surrogacy) was highly carried out in India due to a lack of regulations and efforts

by the Government of India. In 2008, the case of Baby Manji Yamada V. Union of India

became a turning point for this surrogacy issue. In the same year, ART Bill, 2008 was also

formulated. However, no steps were taken to table the Bill of 2008 before Parliament. This

made the law commission conduct research about surrogacy. This resulted in the formulation

of the 228th report which was submitted by the Law Commission in August 2009 explaining a

need for legislation to regulate surrogacy. In 2010, the Assisted Reproductive Technology

(ART) Bill was formulated but didn’t come into existence because there were many flaws in

the bill. It allowed the arrangement for surrogacy to single parents but it did not allow

foreigners and same-sex couples. It also didn’t contain many provisions for protecting the

rights of a surrogate mother. After several modifications, ART Bill, 2014 came into existence

but did not see the light of the day. After this, the Surrogacy Regulation Bill, 2016 was

introduced. Finally, with new implications, the 2020 bill was introduced.

The Law Commission of India in its 228th report on Assisted Reproductive Procedures made

very relevant observations on surrogacy and recommended points, it mentioned are as

follows:

 Surrogacy should be done with a contract which should contain all the requirements

like agreement, consent of the surrogate and of her family members that she can bear

the child, the expenses for her in monetary as well as the medical terms and the child

should be finally handover to the commissioning parents.

 The agreement which is done should not be for commercial purposes. There should be

a financial arrangement for the child who had been born by surrogacy if there occurs

the death of the commissioning parents or any individual who was bearing the child or



the divorce between the couples or nobody is willing to take the child. A surrogacy

contract should cover the life insurance of the surrogate mother.

 One of the commissioning parents should also be a donor because there will be a

genetic relation between the parents and child, which will further reduce the child

abuse observed in many cases. The surrogate child should be a legal child of the

commissioning parents without declarations of guardians or by the adoption of him.

This type of provision should be recognized by our legislature.

 The name of the commissioning parents should be imprinted in the birth certificate of

the surrogate child. There should not be any violation of the Right to Privacy of the

donor well as of the surrogate mother.

 There should be a prohibition of the sex-selective category. Abortion cases should be

only governed by the Medical Termination of Pregnancy Act, 1971

SURROGACY REGULATION BILL, 2016:

In the year 2016, a bill was passed in Lok Sabha by the then Minister of health and family

welfare, J. P. Nadda.

 This bill bans all forms of commercial surrogacy in India. Only altruistic surrogacy is

allowed by this bill in our country.

 This bill ensures better health for the surrogate mother by banning commercial

surrogacy and encouraging only altruistic surrogacy.

 This bill states that women can become a surrogate only once in their lifetime. So,

exploitation of women would not become possible.

 If even one person in the married couple is proven to have an infertility problem even

after 5 years, then only altruistic surrogacy is allowed in the country.

 In this type of altruistic surrogacy, the surrogate mother should be the close relative of

the commissioning couple.

 Single parents, live-in partners, homosexual persons would not be allowed to choose

surrogacy in India.

 No foreigners are allowed to select the method of surrogacy arrangements.

 So, only Indian heterosexual couples who have infertility issues are permitted to

choose surrogacy in the country.

 Childless women or unmarried women are not allowed to become surrogate mothers.



 This bill also states to provide surrogacy boards at the national level and the state

level to control this process and regulate the functioning of this surrogacy in the

country.

SURROGACY REGULATION BILL, 2020:

Surrogacy Regulation Bill, 2020 has been approved by the Union Cabinet. This bill is the

amended and reformed version of the draft legislation which was passed by the lower house

or Lok Sabha in August 2019. The draft legislation of the 2019 bill was referred to the Rajya

Sabha selection committee. After the incorporation of all the recommendations made by the

selection committee, the cabinet approved this bill.

The features of this bill are:

 This bill bans commercial surrogacy and encourages only altruistic surrogacy.

 This bill recommends that a surrogate need not be a close relative to the

commissioning couples. It is due to the unavailability of surrogate mothers in some

circumstances.

 Only Indian infertile couples are allowed to choose for altruistic surrogacy in the

country.

 The couples should be in the age group, in the case of females, 23-50 years, and in the

case of males, 26-55 years.

 This bill specifies that the insurance cover for the surrogate mother has now been

increased from 16 months to 36 months.

 This bill also permits widows or divorced women to opt for surrogacy if they fulfill

certain necessary conditions.

 This bill clearly states that the child should not be abandoned by their parents in any

circumstances and it provides that the rights will be the same for the child born

through the process of surrogacy as the natural child.

 It also provides for the constitution of surrogacy boards at the national level as well as

the state level to ensure the effective regulation of surrogacy in the country.



Constitutional Provisions:

The judiciary while interpreting Article 21 of the Constitution of India has recognized the

reproductive right of individuals as a basic right. In B.K. Parthasarathy V. Government of

Andhra Pradesh, the Andhra Pradesh high court held that the right to privacy includes the

right of reproductive autonomy of an individual. In Suchita Srivastava V. Chandigarh

Administration, the apex court declared that a woman’s right to make reproductive choice

part of ‘personal liberty’ under Article 21 of the Indian Constitution

LANDMARK JUDGEMENT

Baby Manji Vs. Union of India:

This case happened in the year 2008. In this case, a Japanese couple, Dr. Ifukumi Yamada,

and his wife Yuki Yamada wish to have a baby and enter into a surrogacy contract with a

surrogate in the Anand city of Gujarat. The couple filed for divorce shortly before the child

was born due to some matrimonial issues. But still, the father wanted to have a baby. At the

same time, the natural mother and the surrogate mother did not want to take custody of the

child Baby Manji. Mr. Ifukumi can’t adopt a girl child according to Indian laws as he comes

under the category of a single parent. So, he sent his mother instead and the petition was filed

before the Supreme Court of India. Then the Supreme Court directed this issue to the

National Commission for Protection of Child. Finally, the grandmother of the Baby Manji

Yamada has been given custody.

VERIFICATION OF HYPOTHESIS

Infertility has become a major problem these days. Men are also responsible for infertility in

some cases. But when we think about infertility, the topic of women will come to our mind

and this is not always true. Also, the issue of infertility is increasing at an alarming rate in

urban areas. But this can be overcome by mediation surgery and in vitro fertilization. IVF

treatment is a widely used method. This is because of tubal disease, ovulatory dysfunction,

endometriosis, immunological factors, congenital abnormalities, and sexual dysfunction.



These are done under the concept of ART which stands for Assisted Reproductive

Technology. Indian institute of population sciences reported that infertility is growing in

urban areas at an alarming rate. Globally, it has been estimated to around 60-80 million

couples suffer from the problems of infertility which there are about 15-20 million in India

itself.5 By this, we can conclude that surrogacy is a very successful attempt in urban areas as

compared to rural areas.

CONCLUSION

Women are an important part of humanity. So, we should make sure that no women will be

exploited in this surrogacy process. Surrogacy arrangements need very special care in many

aspects for their management and it requires deep consultation. As commercial surrogacy is

banned in our country, we should give importance only to altruistic surrogacy. Altruistic

surrogacy can be considered as a boon for the childless or infertile couple to have a child.

Modern cities are adopting these surrogacy arrangements in a heavy manner rather than

villages. People of rural areas are not aware of these arrangements and also they prefer only

traditional methods. In rural areas, the health and lifestyle of people would be appropriate to

deliver a child in a traditional or normal way. Whereas, the lifestyle of urban area people

would not be appropriate for normal pregnancy. Due to more advancements in technology in

modern cities, people are moving to surrogacy arrangements. So, we can say that surrogacy is

more successful in urban areas rather than rural areas. As every coin has two sides, the

method of surrogacy also has both advantages and disadvantages. We cannot predict the

situations in surrogacy arrangements. All cases can’t be successful. No one is sure about the

surrogacy arrangements as this process may bring happiness to the commissioning parents or

it may lead to the risk of life for surrogates or the child. Additional legislation and guidelines

are needed to prevent the exploitation of surrogates. Government should take an active role

by supporting altruistic surrogacy to help childless couples and improving the personal health

care of surrogates and children by appointing skilled medical professionals. It also should

provide support in case of unpredictable adversities. It is also the responsibility of the

government to prevent covert surrogacy arrangements and needs to take stringent action.

5 Aditya Mishra, Devi Ahilya and Vishva Vidhyalaya, ‘PROF . RANBIR SINGH LEGAL RESEARCH
CENTER , INDIA SURROGACY IN INDIAN LEGAL CONTEXT- A BLISS OR CURSE A Research Report
under the III - Online Off-Campus Internship YEAR 2015’.
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